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PER CURI AM

Barkl ey Gardner appeals the district court's orders
dism ssing his notion to vacate under 28 U S. C. § 2255 (2000) and
denying his notion to alter or amend his judgnment pursuant to Fed.
R Cv. P. 59(e) and 60(b). W previously issued an order granting
a certificate of appealability as to Gardner’s claim that the
district court erroneously dismssed his 8§ 2255 notion, filed My
5, 2003 (entered May 6, 2003), as successive. After receiving
additional briefing on this issue, we now vacate the district
court's orders and remand for further proceedings.

In 1997, following a nonth-long jury trial, Barkley
Gardner (“Gardner”) and several codefendants were convicted in the
Eastern District of North Carolina on racketeering, drug and
violent crinme charges. Gardner was sentenced to life in prison.
Gardner’s conviction and sentence were affirnmed by this court, and

the Suprene Court denied certiorari. United States v. Celestine,

2002 W. 1821971 (4th Gir. Aug. 9, 2002) (No. 97-4219(L)), cert.

denied sub nom Gardner v. United States, 537 U S. 1095 (2002)

(unpubl i shed).

While Gardner’s direct appeal was pending before this
court, on Decenber 24, 1997, he filed a notion under 28 U S.C
§ 2255 (2000), alleging clainms of ineffective assistance of counsel
during his trial. The district court dism ssed the § 2255 notion

because the direct appeal was still pending and had not been



deci ded. The dism ssal order did not nention or address the nerits
of the § 2255 notion.

After his direct appeal becane final, Gardner tinely
filed another 8§ 2255 motion for relief from his conviction and
sentence, which was dism ssed by the district court as successive.
Wthin ten days of this order, Gardner filed for relief from
j udgnent, pursuant to Fed. R Cv. P. 59(e) and 60(b), asking the
district court to reconsider its ruling that the § 2255 notion was
successive. The district court denied that notion.

W note that Gardner’s first 8§ 2255 notion was not
decided on the substantive nmerits of the clainms, nor was it
dismssed as wuntinmely filed wunder the AEDPA's statute of
[imtations. Rat her, the order reflects that the notion was
di sm ssed as premature, because Gardner’s direct appeal in this
court was still pending at that tinme. Wen a first 8 2255 notion
i s di sposed of without a decision on the nerits, such as when it is
dism ssed as prematurely filed, the petitioner does not need

authorization to file a second habeas action. See Slack .

McDaniel, 529 U S. 473, 478 (2000) (holding that when initial
habeas petition is dismssed for failure to exhaust state renedies,
and not based on adjudication of the nerits, subsequent habeas

petition is not successive); Villanueva v. United States, 346 F.3d

55, 60 (2d Cir. 2003) (citing Stewart v. Mrtinez-Villareal, 523

U S. 637, 643-44 (1998) (ruling that a 8§ 2255 notion will not be
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considered an adjudication on the nerits for successiveness
pur poses i f, anong ot her circunstances, the notion was di sm ssed as
premat ure).

Accordingly, we vacate the district court's orders and
remand for further proceedings consistent with this opinion. W
di spense wi th oral argunment because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.

VACATED AND REMANDED




